ERORHERE LR - 7T 07 -~ A7 N~ O 17 A Y BERE

e CnpmaEnn) wEmEL LT
Author(s) | 1A%, 5
Citation BB R e, 23(1) @ 121-136
EL http://serve.seigakuin—univ.ac.jp/reps/modules/xoonips/detail. php?item_i
d=2254
Rights

BEREMEHRFEIERATL - SERVE

SEigakuin Repository for academic archiVE




121

e 59
EIR OO TP L Mol B

— T 507 AN D [T A WERENBT A IERE] e imit s L T—
woN A W

Protective Duty of the States and Balancing:
Beginning with the Clarification of Frank I. Michelman’s Argument of

“The Protective Function of the States in the U.S.”

Yoshiaki MATSUMURA

In Europe (especially Germany), there is the constitutional doctrine that the states must not
only respect, but also protect constitutional rights of persons. In the U.S, this is not the case.
Frank I. Michelman, a professor at Harvard University, argues for “the protective function of the
states in the U.S.”. This article attempts to clarify or examine this and other of Michelman’s
arguments, arguments of other theorists of the protective duty of the states, and an argument of
other theorist, giving weight to a “balancing” approach in the constitutional scrutiny of courts in
the U.S. and reconceptualizing rights and governmental powers. Through those attempts, this
article is giving weights to a “balancing” approach in constitutional scrutinies of courts, in the U.S.

and Japan, and attempting to reconceptualize rights and government powers.

Key words; protective duty of the states, balancing, republicanism, Frank I. Michelman, Richard H.
Fallon, Jr.
Key words; JEAMEIR#ERH, e, LRk 7507 -~A 7~y YFx—F-770>
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